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ETHICAL AND LEGAL BASIS FOR THE USE OF FORCE BY UNITS
OF THE NATIONAL GUARD OF THE REPUBLIC OF KAZAKHSTAN:
PRINCIPLES OF PROPORTIONALITY AND THE NEED TO IMPROVE

THE PROFESSIONAL AND ETHICAL TRAINING OF PERSONNEL.

Annotation. The article examines the ethical and legal grounds for the use of physical force, special
means and weapons by servicemen of the National Guard of the Republic of Kazakhstan. The principles of
proportionality and necessity are central as key criteria for the legality of coercive actions. Based on the
analysis of Kazakhstani legislation, norms of international humanitarian law and modern foreign research
in the field of military ethics, the content of these principles is considered, gaps in their practical
implementation are identified and directions for improving the professional and ethical training of
personnel are proposed.
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B cTaTbe nccnenyloTcsa 3TUYECKME N NPaBOBble OCHOBAHUS MPUMEHEHUS (PU3NYeCKOon
CUNbl, CNeumnasnbHbIX CPeacTB N Opy>XUA BOEHHOCAYyXawumMu HaunoHanbHOW rBapauu
Pecnybnukn KasaxcTaH. LeHTpanbHoe MeCTO 3aHMMalT MNPUHLUMbI COpasMepHOCTU W
HeobXoAMMOCTN KaK KJII0YeBble KPUTEPUU MPaBOMEPHOCTU MPUHYAUTESIbHbIX OENCTBUN.
Ha ocHoBe aHasmM3a Ka3axCTaHCKOro 3akKoHoJaTesNlbCTBa, HOPM MeXAYHapo4HOro
ryYMaHUTApPHOro npaBa M COBPEMEHHbLIX 3apybe)xHbiX nccnenosaHuin B 06,1actm BOEHHON
3TUKN paccMaTpuUBaeTCa coaepXaHue yKa3aHHbIX NPUHLMUMOB, BbIABAAIOTCA Npobenbl B Nx
NnpakTU4eCcKoOM peanms3aumum W nNpepjaratTcad HanpaB/eHUs COBepLUeHCTBOBaHUA
npogeccnoHasibHO-3TUYECKOM MOArOTOBKM JIMYHOIMO COCTaBa.

Knio4yeBble cnoBa: HauuoHasbHas  rBapavs, MNPUMEHEHWE  CUJbl,  MPUHUMI
copasMepHoCTn,  NpuHUMN  HeobxoanMOCTH,  BOEHHas  3TuKa, MPaBOMEPHOCTb
NpUHYXaeHus, crieynasibHble CpeacTBa.

DeAaTenbHOCTb HaumoHanbHoM reapann Pecnybnmkm KasaxcTaH OXBaTbIBaeT LUMPOKUIA
CNeKTp 3ajay: oOXpaHa BaXXHbIX TroCyfapCTBeHHbIX 06bekToB, obecnevyeHne
obLLecTBEeHHOro nopsiaka, KOHBOMpPOBaHME OCYXXAEHHbIX, yyacTtue B
AHTUTEPPOPUCTUYECKMX oOMnepaumsax W B JINKBMAAUUM MNOCAEACTBUMA Ype3BblHaMHbIX
cuTyauun. B kKaxxaonm m3 3Tux GQYHKUUIA BOEHHOCYXKALLMM MOXKET 0Ka3aTbCa nepefq
HeobXoAMMOCTbIO MPUMEHUTb (PU3NYECKYID CUY, CneuunanbHble CpeacTBa Uan opyxXxue.
NMeHHO B 3TOT MOMEHT - Ha CTblKe C/y>XebHoro gosara m 4esnoBe4eckKoro AOCTOUHCTBA -
BO3HMKaeT BOMPOC, KOTOPbIA PUANYECKN KOAUMPUUMPOBAH, HO 3TUYECKU TaK U He

3aKPbIT OKOHYaTesIbHO: HACKOJIbKO NpUMeHEHHasi cuna bblna Heobxognma 1M copa3MepHa
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yrpose?

AKTyanbHOCTb  npobnembl  onpegenseTca  HECKOJIbKUMK  B3aUMOCBSA3aHHbIMU
obcTtoAaTenbcTBaMu. Bo-nepBbix, cobbiTusa AHBapa 2022 ropga B KasaxcTaHe obHaxkuau
OCTpPYyto NOTPEBHOCTb B YETKOM 3TUYECKON periaMeHTaunm OEeNCTBUN CUNOBLIX CTPYKTYP
B YCJ/IOBUAX MaccoBbix b6ecnopsakos. lNMpuMeHeHne BOEHHOCy>XawmnmMu HaunoHasibHOMN
reapamm Mep MPUHYXXOEHUS MPOXOAUI0 B SKCTPeMasibHO CXKaTble CPOKW, B YCJIOBUAX
MHOPMaLLMOHHON HeonpeaenéHHOCTU M BbICOKOW 3MOLIMOHANIbHOW Harpy3kn - MMEeHHO B
Tex obcToATenbCTBax, Korga puUCK HapylweHUsa MPUHLUMNOB COpPa3MepHOCTU U
HeobxoammocTu Hanbosnee BbICOK. Bo-BTOpbIX, LndpoBmM3aumsa nybam4HOro npocTpaHCcTea
coenana KaxXAabli cnyd4am rMpuUMeHeHUs CWuiabl MoTeHuManbHO nybnndHbiM: ntobble
OEeNCTBNA BOEHHOC/Y)Xallero MOryT OKas3aTbCAd B OTKPbITOM [OCTyne B TeyeHue
HECKOJIbKUX MUHYT, 4TO NpeabsABssieT K ero 3TUYeCKOW MOArOTOBKE MPUHLUMMMNANIbHO
UHble, Hexenn npexpae, TpeboBaHuA. B-TpeTbux, MexAyHapoAHble obs3aTenbCcTBa
Ka3zaxcTaHa B pamkax OOH, OBCE n OBYCTOPOHHMX OOFOBOPOB HarnpsaAMylo CBA3bIBAKOT
OLLEHKY NMPUMEHEHNS CUJIbl C MPUHLMNAMU, 3aKpenaéHHbIMU B OCHOBHbIX npuHumnax OOH
No MNPUMEHEHWUID CUbl W OFHECTPEeSbHOr0 OPYXWUSA OOJ/DKHOCTHbIMWA  JINLAMKU  NO
nogaep>xaHuto npasonopsaka (1990).

CTeneHb M3y4yeHHOCTU MpobsiemMbl B Ka3aXCTaHCKOW HaykKe OCTaéTCs HeOOoCTaTO4YHON.
OTeyecCcTBEHHbIE nccneposaTenu npenmyLiecTBeHHO orpaHuymBatoTCA
KOMMEHTUpOBaHMeM HopM 3akoHa PK «O HauwuoHanbHOW rBapaun Pecnybaunkn
KaszaxctaH» oT 10 saHBapsa 2015 roga Ne 274-V 3PK 6e3 yrnybnéHHoro 3Tu4eckoro
aHanm3a. B 3apybexHon nuTepaType MpPUHLUMNB HEO6X0AMMOCTM WU COPa3MEepPHOCTU
MPUMEHUTEeNbHO K BHYTPEHHUM BOWCKaM W nofpasfesieHUsM HauMoHasIbHOW rBapaumn
aKTUBHO WUCCNenYIOTCA B KOHTEKCTe Teopuu crpasensveon BoMHbl. Hawley (2023) B
KyYpHane Journal of Military Ethics cTaBUT noA COMHeHMe onepaunoHanbHOCTb MPUHUMMNA
COpPa3MepHOCTM B peasibHbiX 60€eBbiX YC/NOBUAX, YyKasblBas Ha €ero MnpUHUUNMaNbHYO
«HeBblMMCANMMOCTb>» [4]. Pfaff (2023) B aHanutu4eckoMm poknage CTpaTernyeckoro
nHcTntyTa Apmmm CLUA paccmaTpuBaeT COpa3MepHOCTb Kak 6anaHC MexAay BOEHHOWN
HeobXoaAMMOCTbIO W  3alMTON MUPHOrO HaCeseHUs, HeoTAeSIMMbI OT 3TUYECKOro
uenenonaraHmsa onepaunu [5]. C TOYKN 3peHUA MeXAYHAapOo4HOro ryMaHUTapHOro rnpaea,
MKKK B CBOEM TeMaTM4YeCKOM AOKyMeHTe 2023 roaa NOATBEP)XAAET, YTO MNPUHLWUMbI
HeobxoaMMOCTM U FYMaHHOCTU 06pa3yloT HepaspbiBHYIO MNapy, M HU OAMH U3 HUX He
MOXXeT ObiTb MPUHECEH B XKepTBYy Apyromy [6]. Jemnaos (2023), aHann3npys MexaHusm
npUMeHeHUs cunbl B cucteme MBI, KOHCTATUPYET, 4TO pa3pbiB MeXXay NpaBoBON HOPMON
N 3TUYECKOW KYJNIbTYPOWN NINYHOIr0 COCTaBa OCTAETCsA cucTemMHonm npobnemon [3].

B oTe4yeCTBEHHOM KOHTEeKCTe cuTyaumns ycyrybnsercs OTCYTCTBUEM

KOONULUMPOBAHHOIO  3TUYECKOro CTaHfapTa A4na  BOoeHHocnyxawmx HIM o PK,
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COMOCTaBMMOro C nNpogeccnoHabHbIMKU KOAEKCaMN MOJINLENCKOro MNOBeAeHUsA. 3aKOH
yCTaHaB/MBaeT nNepevyeHb OCHOBaHWIA W npoueanypHole TpeboBaHMA, OOHAKO He
dhopMmpyeT 3TUYHECKOro opueHTUpa oS8 CuTyauuin, KoTopble 3TUM MepevyHeM He
OXBaTblBalOTCA. MexAy TeM MMEHHO B MOrpaHuMYHbIX CUTyauusax, kKorga dgopmasibHble
OCHOBaHMA WMeKTCA, HO CTeneHb Yrposbl Heo4YeBMAHa, U NpoucxomddaT Hambonee
6onesHeHHble owunbKu.

Lenb HacToAWen CcTaTbM - CUCTEMHO pPacCMOTPeTb cofep)XaHne nNpPUHLNMNOB
HeobXxoAMMOCTN M COPA3MEPHOCTU B KOHTeKCTe gesaTenbHOCTU HI PK, BbISABUTb TOYKMU
paccorsiacoBaHuUs MeXay X HOPMaTUBHbBIM 3aKperJieHneM U 3TUYeCKon peanusaumnen, a
Tak>Xe 000CHOBaTb MpakKTu4eckme Mepbl Mo ux cbamxeHumto. O6bLEKTOM MCCedoBaHUA
ABNAIOTCA  CNYy)XebHO-NpaBOBble  OTHOLUEHMWS, BO3HUKaWLWMe npu  MNpPUMEHEHUN
nogpasgeneHnaMmu HIL PK Mep npuHyxgeHusa. lNpeameTr - HOpMaTUBHOE coLeprKaHune wu
3TNYeCcKoe n3MepeHmne NPUHLNMNOB COPasMepHOCTM U HeobXoAMMOCTH

MeToLO/IOrNYeCKY0 OCHOBY COCTaBAAKT CPaBHUTENIbHO-NPABOBOW, CUCTEMHbIN U
3TUKO-aHAINTUYECKNN MeToabl.

[MpaBOBYIO OCHOBY MPUMEHEHUA CuNbl BoeHHocnyXawumn HIM PK obpa3yeT rnaBa 6
3akoHa PK ot 10 sHBapsa 2015 roga Ne 274-V «O HaumoHanbHoW reapoumn Pecnybnuvkm
KasaxcTtaH» (manee - 3akoH o HI). CrtaTtba 21 ycTaHaBimBaeT obuee npaBuo:
hunsnyeckaa cmna, cneymanbHble CPpeacTBa U OpyXUe NMPUMEHATCA NUWb Torga, Korga
WHbIMN cnocobamun BbINOJSIHEHME BO3JI0OXKEHHbIX 3afay He NpeacTaBasaeTCcs BO3MOXXHbIMB
Teopun crnpaBennMBon BorHbI (jus in bello) npuHuMnbl HeEO6X0AMMOCTU N COPa3MEPHOCTU
TpPaoULMOHHO PacCMaTPUBAIOTCHA KaK B3aMMOLOMOJIHAKLWNE OrpaHNYUTEN I NPUMEHEHUS
cunbl. IX coBMeCcTHoe AencTBMe ONUCbIBAaeTCA B suTepaType cieaywowumm obpasom:
HeobxoaAMMOCTb OTBEYaeT Ha BOMPOC «MOXHO /i1 BOOOLLE MPUMEHUTb CUJy B AaHHOWN

CUTyauUun?», COpasMepHOCTb - «B KakoM 06bEme?» [6].

Tabnuua 1 - CpaBHMTENbHAA XapaKTEPUCTUKA NPUHLNMNOB HEOBXOANUMOCTU 1

COpa3MepHOCTU
Kpntepuin MpuHUMn HeobxooMMoOCTH MpuHUMN copa3MepHOCTH
OcHoBHOM BOMNPOC MO>XHO N1 MPUMEHUTb CUNY? B kakoMm obbéme npuMeHsTb

cuny?
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HopmaTuBHOE
3aKpernneHune B

3aKoHe o HI

oTn4yeckoe

cofep)xaHue

BpemMeHHON TropuU30oHT

OLleHKU

TunuyHaga owmnbka

Me)xayHapoaHbIn

Cr. 21, 4. 1:

cnocobamu... He

«eC/IN  NHbIMK

npeacrtaBnsdeTcd BO3MOXHbIM»

MuHnMmM3auma Bpefa 4Yepes
BbIOOp HamMeHee OMNacHOro
cpencTBa

MpeawecTByeT OENCTBUIO (ex

ante)

MNpuMeHeHne cUnbl npu

HaJIN4NN aJIbTEPHATUBDI

MpuHunnel OOH 1990, n. 4:

CT. 23, 4. 4: «C Yy4yéToMm

obcTaHoOBKM, XapakTepa
npaBoHapyLleHuns "
JINYHOCTN»

banaHc Mexnay
MPUMEHEHHOWN cunon "

06BbEKTUBHOM yrpo30n

lMpnMeHseTca K KaXXOLoMy

MOMEHTY OencTBeus (in

continuo)

HenpekpalleHne cunbl npw

NCH4E3HOBEHUW YIpO3bl

MpuHunnel OOH 1990, n. 5:

CTaHpapT «MPUMEHATL CWJY JWWb B «COpPa3MepHO MOCTAaBJIEHHbLIM
cny4vae KpaHen 3aKOHHbIM LenaMm»
HeobxoaMmMoCTun»

Pa3rpaHuyeHune, npeactaBsieHHoe B Tabnvue, MMeeT He TOJ/IbKO TeopeTn4eckoe, HO 1
NpakTUYeCKN-MEeToQNYEeCKOe 3HaYeHMe: AN KaXKAoro M3 MNPUHLUMMOB XapaKTepHa CBOS
«TunoBas owwmnbka», N cuCTeMa NOArOTOBKM AOJ/KHa oTpabaTbiBaTb X pa3aesibHO. ITO -
HOpPMaTUBHOE BOMJIOLEHME NMPUHLMNA He06X0AMMOCTN.

3aKOH TaK)Xe YyCTaHaBAMBaeT abCconloTHble 3anpeTbl: MPUMEHeHue cneumnasnbHbIX
CpencTB B OTHOLWEHUN BepeMeHHbIX XXEHLMNH, N1, C ABHbIMW NPU3HaKaMu MHBAJINAHOCTW
N MaNIoNIETHMX HedoMnyCTUMO 3a WCKJIIOYEHMEM CJlydaeB COBEpLUEeHUss UMW FpynrnoBOro
5 cT. 23). 370

orpaHm4yeHne BorJiowaeT MNpuHUUNn 4esnoBe4YHOCTU N ABNAETCA 3TUYHEeCKNM <<TBép,EI,bIM

HanageHUss WAN CO34aHUs Yrpo3bl XXW3HW W 300POBbI0 rpakgaH (4.

AOPOM», KOTOpOe Hesib3f NpeofosieTb CCbIJIKOM HM Ha HeobxoAMMOCTb, HU Ha
COpPa3MepHOCTb.

ConocTaBiieHMe HOPMATUBHOM KOHCTPyKUMM 3akoHa o HI C MexayHapoLHbIMU
CTaHOapTaMn M COBPEMEHHbLIMU WUCCNEefO0BaHMAMU MO3BONSET BbIABUTb TPU CUCTEMHbIX
npobena.

Mpoben nepBbIN: OTCYTCTBME CTYyMEeHYaTON MOAEeNn NpuUMeHeHus cunel (use-of-force
continuum). 3akKoH rnepe4yucnseT OCHOBaHUA ONS MPUMEHEeHUSA Ka)KOoro Buaa cpencTs,

0[HaKO He yCTaHaB/InBaeT YETKOW nepapxmm sckaaauun.
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Mpoben BTOpoN: cnaboCTb ITUYECKOW cCoOCTaBAsAwWEN B MNPodeCcCMOHaNIbHON
nogrotoeke. Ctatba 21, 4. 3 3akoHa o HI o6fs3biBaeT BOEHHOC/Yy>XaWMX MNPOXOAUTb
cneumnanbHyo NOArOTOBKY K AENCTBUAM, CBA3aHHbIM C MPpUMEHeHeM cunbl [1].

Mpoben TpeTwuin: OTCYTCTBME CUCTEMATUYeCKOW oOpaTHOM CBA3U. 3aKOH obs3biBaeT
BOEHHOCJ/Ty)Kallero He3amMenJINTesIbHO LONOXKNTb KOMaHANPY O Ka)KAO0M cJly4ae paHeHus
nnn rmbenn B pesynbTtaTte NnpuMeHeHunsa cunbl (CT. 21, 4. 4, nn. 3). BMecTe ¢ TeM 3aKOH He
npegycmatTpmBaeT o00s3aTesIbHOro WHCTUTYLUMOHaNbHOro pasbopa Kaxaoro ciy4as
NPUMeHeHNa CUibl C TOYKM 3peHus cobnwofeHus npuHUMNOB HeobxogmMmocTn wn
COpPa3MepHOCTMU.

MpuHUMNbl HeobxoOMMOCTU W COPa3MEepHOCTWU 3akpernseHbl B 3akoHe PK «O
HauwvoHanbHoOW rBapann» 2015 roga u obpa3yloT MNpaBoOBOM KapkKacC MpPaBOMEPHOro
npuMeHeHnsa cunbl. BmecTe ¢ TeM HopMmaTuBHas 6a3a He ABNSETCS CaMOAOCTAaTOYHON: OHa
3a0aéT npefdenbl, HO He dopMMpyeT 3STUYECKOW KynabTypbl, Heobxogumonm pnOnsd wux
cobniogeHns B YyC/NOBUAX peafibHOro pgasnaeHus. [MpoBedéHHbIM aHa/M3 MNo3BoNseT
chopmMynMpoBaThb Caefytouime BbiBObI.

Bo-nepsblX, 3akoH 0 HI PK B 4acTm peryanmpoBaHuUa MNPUMEHEHUS CUJbl B LESIOM
COOTBETCTBYET MeEeXOYHapoAHbIM CTaHAapTaM, OAHakKo He COAEepPXWUT HOPMATUBHO
3aKpennéHHoM CTyneH4YaTon Mogenu 3CKajauum Cuibl, 4TO CO3A4AET MNpPaKTUYECKyo
HeonpeaenéHHOCTb A1 BOEHHOC/Y Kalllero.

Bo-BTOpPbIX, pa3pbiB MeXXAy rNMpaBoBON HOPMOM N €€ 3TUYECKON peasn3aunen asnaeTcs
rNaBHbIM PUCKOM HapylleHUs MNpPUHLWUMNOB COpa3MepHOCTM ”n HeobxoAuMmocTn -
3Ha4YnTeNbHO 60/bLLIMM, YeM CO3HaTesibHoe npeHebpe)keHne 3aKOHOM.

B-TpeTbux, yCTpaHeHMe 3TOro paspbiBa TpebyeT CTPYKTYPHbIX U3MEHEHUN B CUCTEME
npogecCMoHaNbHO-3TUYECKON MNOArOTOBKWN: BBeAeHUs oba3aTenbHbIX CUTYATUBHbIX
TPEHWUHIOB MO MPUHATUIO pPEeLUeHUN B «MNOrpaHUYHbIX» CUeHapusax, (OPMMUPOBaAHMUSA
KYNbTypbl MHCTUTYLMOHaNbHOro pas3bopa Ka)kaoro caydas NpMMEHEHUS CUMbl, @ TakXXe
pa3paboTku Kogekca NnpodeccnoHanbHOM 3TUKN BoeHHocyXaulero HIM PK.

MepcnekTnBon AalibHENLINX UCCAeAO0BaHUNA ABNAETCA IMMUPUYECKOEe U3y4eHune Toro,
KakK BOeHHochnyXawwme HI PK unHTepnpeTupyloT npuHUMNbl Heobxoammoctu wn
COPa3MEepPHOCTM B KOHKPETHbIX CUTYaTUBHbIX 3ajavyax, @ TakKXe CpaBHUTENbHbIN aHann3
CUCTEM 3TUYECKOW MNOArOTOBKW B CTPYKTypax HaUWMOHaNbHbIX FBapAvi rocynapcTtB -
yneHoB OKB.
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